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DEATH TAXES AND ESTATE PLANNING 


CAPT. JERRY R. SIEFERT, USN* 


{The following article was published in the September 1962 issue of 
the JAG JOURNAL but was inadvertently omitted from the index. 
A mounting number of requests for the information contained therein 
demanded that it be republished in order to bring it to the attention 
of interested personnel.] 


VERYONE HAS HEARD of estate and in- 
heritance taxes, but since death and taxes 
are subjects no one likes to think about, and be- 
cause many believe that death taxes are of con- 
cern only to the wealthy, they are not given 
much thought. It may be that many military 
and naval personnel do not have estates large 
enough to justify any great concern for federal 
or state death taxes, but a death tax has been a 
permanent feature of the National tax system 
since 1916 and of practically every state tax 
system for almost that long. Since 1931, 
Nevada has been the only state without such a 
tax; and the overlapping of state and national 
taxes on transfers of property at death, imposed 
either on the estate of the decedent or on the 
shares of his heirs, has been almost universal for 
over a generation. Governments in the United 
States currently derive about $2 billion a year 
from inheritance, estate, and gift taxes.* 
Under present tax laws, it is not unusual for 
a provident member of the Armed Forces to 
build up an estate that will incur estate and in- 
heritance taxes on his death. This conclusion 
is more readily understandable when the types 
of property going to make up an individual’s 
“estate” are listed, but first, the technical dif- 
ference between an estate and inheritance tax 
should be explained. 


TYPES OF DEATH TAXES 


An estate tax, such as the Federal estate tax, 
is not a tax on property, but is a tax on the right 
to transmit property at death and is measured 
by the value of the property. “It is a tax im- 





*Captain Jerry R. Siefert, U.S. Navy, is presently serving as Director, 
Civil Law Division, in the Office of the Judge Advocate General. A 
graduate of the University of Wisconsin Law School, where he was 
a member of the Wisconsin Law Review, Captain Siefert is a member 
of the Wisconsin bar, the U.S. Court of Military Appeals and the 
Supreme Court of the United States, and holds memberships in the 
American and Federal Bar Associations. Captain Siefert’s recent 
duty assignments, other than in the Office of the Judge Advocate 
General, were as Staff Legal Officer to Commander Cruiser Force, 
Atlantic Fleet, and as Staff Legal Officer to Commander Naval 
Forces, Philippines. During World War II, he served in various 
capacities as a line officer in the Pacific Area. 
1. Commission Report of January 1961 by the Advisory Commission 
on Intergovernmental Relations on “Coordination of State and 
Federal Inheritance, Estate, and Gift Taxes”. 
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posed upon the transfer of the entire taxable 
estate and not upon any particular legacy, de- 
vise or distributive share.” 2 After certain de- 
ductions and exemptions the tax is determined 
according to the total amount of property, real, 
personal or mixed, left or transmitted by the 
deceased for the benefit of his heirs or benefici- 
aries. An inheritance tax, on the other hand, 
is a tax imposed on the right to receive property. 
Technically, it is a tax on the survivors’ right to 
receive property of a deceased and is measured 
by the amount being inherited, by individuals or 
classes of individuals. 

The majority of the states impose “inherit- 
ance” type taxes and exemptions vary according 
to the degree of relationship to the deceased. 
For example, under Virginia law there is a 
$5,000 exemption for each of those in what is 
called “Class A”, which includes father, mother, 
grandfathers, grandmothers, husband, wife, 
children by blood or by legal adoption, step- 
children, grandchildren and all other lineal an- 
cestors and lineal descendants. A $2,000 exemp- 
tion applies to those in “Class B” which includes 
brothers, sisters, nephews and nieces. “Class 
C” includes all others and the exemption is 
$1,000. 

To illustrate how exemptions vary among 
states, under California law the first $12,000 
going to a minor child of the deceased is ex- 
empt. The first $5,000 transferred to the spouse 
of the decedent, to lineal issue and ancestors, 
and to certain others is exempt; and in addition, 
none of the community property willed to the 
surviving spouse is subject to the California in- 
heritance tax unless a life estate or special 
power of appointment in such property is cre- 
ated. California provides varying lesser ex- 
emptions for three additional classes of bene- 
ficiaries down to a $50 exemption for property 
passing to strangers and distant relatives.‘ 

In addition to inheritance and estate type 
taxes, a number of states have what is called a 
“pick-up” tax. This is also referred to as an 
estate tax, but basically it is a tax, usually in 
addition to the inheritance tax, imposed to take 
full advantage of the maximum credit allowed 
by the Federal estate tax law. If the basic state 
2. P-H Fed. Est. and Gift Taxes Vol., § 120,002. 


3. CCH, Va. Tax Rep., §§ 500 et seq. 
4. CCH, Cal. Tax Rep., §§ 500 et seq. 
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inheritance or estate tax, as the case may be, is 
less than the maximum credit allowable under 
the Federal estate tax law for taxes paid to a 
state, the state “pick-up” tax increases the tax 
due the state so that it will equal the maximum 
credit allowed under the Federal law. The 
overall cost to the estate or to the beneficiaries is 
therefore not increased by the “pick-up” type 
tax. 

Depending on state statutes, inheritance 
taxes are usually chargeable to the benefits on 
which that type tax is assessed or measured. 
Estate taxes are generally paid from the re- 
siduary estate, but the laws of the state where 
an estate is probated or administered may re- 
quire that the estate tax be apportioned among 
all the beneficiaries in ratio to the benefits re- 
ceived. Uncertainty in the apportionment field 
can be minimized by testator’s specifying in his 
will which funds are to be used to pay death 
taxes. The will could provide, for example, that 
all federal and state death taxes be paid out of 
the residuary estate, without apportionment 
among specific devisees or legatees; or that all 
death taxes be paid from a particular trust fund 
or from insurance funds set up for that purpose. 

As a matter of statistics, at the time of writ- 
ing, 35 states have an inheritance tax and a 
“pick-up” tax, 3 states have an estate tax and 
“pick-up” tax (New York, Mississippi and 
Oklahoma), 5 states have a “pick-up” tax only 
(Florida, Georgia, Alabama, Arkansas and 
Arizona), 5 states an inheritance tax only or 
an estate tax only (Oregon, Utah, North and 
South Dakota, and West Virginia), Rhode 
Island has inheritance, estate and “pick-up” 
taxes, and Nevada has no type of death tax.® 


FEDERAL ESTATE TAX 


The Federal estate tax, applicable in the case 
of U.S. citizens or residents, is the tax that is 
usually given most attention in estate planning, 
and is imposed on the taxable estate. The term 
“taxable estate” refers to the total gross estate 
left by a deceased, less all deductions and the 
basic $60,000 exemption. When this figure is 
mentioned to service personnel, the usual re- 
action is, “Well I don’t have $60,000, so I don’t 
have to be concerned with estate taxes.” If the 
“taxable estate” you leave were limited to money 
in the bank, or invested in securities, car and 
house, you might be safe in not studying the 
problem further, but those are not the only prop- 
erty interests taken into consideration in arriv- 
ing at the amount known as the “taxable estate.” 

5. See note 1 supra. 


JAG JOURNAL 





BENEFITS SUBJECT TO TAX 


Most people realize that intangible personal 
property such as stocks, bonds, savings accounts, 
checking accounts, notes, etc., registered in the 
name of an individual or bearer securities in the 
possession of an individual at time of death, and 
any real or tangible personal property owned by 
him, would be part of his estate and subject to 
applicable death taxes. What is commonly 
overlooked is that there are other benefits that 
heirs become entitled to by reason of death; and 
that it is the appreciated value of property as of 
the date of death that normally controls for tax 
valuation, not the purchase price.*® 

Other benefits usually passing to a widow or 
children of a serviceman upon his death, which 
are included within his estate for purposes of 
determining whether a federal estate tax re- 
turn must be filed, include: the full value of 
jointly owned real and personal property, ex- 
cept such part thereof as may be shown to have 
originally belonged to the other or surviving 
joint owner and was never acquired from the 
decedent for less than full consideration in 
money or money’s worth;’ insurance proceeds 
payable on death of the insured serviceman are 
included within his estate unless it is payable 
to some beneficiary other than the estate and 
the insured had no incidents of ownership in the 
policy (right to cash it in, borrow on it, change 
beneficiaries, etc.) ; insurance proceeds subject 
to tax include National Service Life and Govern- 
ment Insurance; ® arrears in pay paid to a widow 
or beneficiary are part of the estate; and if the 
serviceman has retired, the value of benefits 
under the Retired Serviceman’s Family Protec- 
tion Plan (formerly Contingency Option Act) is 
included for Federal estate tax purposes. The 
value of benefits under the Family Protection 
Plan is determined by the age of the recipient 
at the time of the death of the member and the 
amount the recipient or beneficiary receives. 
“Present Worth” tables are used to determine 
the estate tax factor, and that factor multiplied 
by the annual amount to be received, gives the 
value of the annuity which at present must be 
included in the deceased member’s gross estate 
for estate tax purposes. For example, if the 


6. Under section 2032 of the Internal Revenue Code of 1954 [26 
U.S.C. § 2032 (1958)] the executor may elect to value a decedent’s 
gross estate at a date other than the date of decedent’s death. 
This section spells out the procedure for making an election and 
specifies the applicable dates that may be used to lessen the 





amount of the tax when, within the year following the decedent’s 
death, the gross estate has suffered a shrinkage in its aggregate 
value. 

7. IRC 1954, section 2040, 26 U.S.C. § 2040 (1958). 

8. IRC 1954, section 2042, 26 U.S.C. § 2042 (1958). 

9. Rev. Rul. 55-662, CB 1955-2, p. 385. 
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annuity benefits payable to a beneficiary total 
$3,000 per year and the present worth tables, 
(not a life expectancy table) based on the age 
of the beneficiary at time of death of the mem- 
ber, give a factor of 10, the value of the annuity 
for estate tax purposes would be $30,000. In 
the case of a retired flag or general rank officer 
who has elected the maximum one-half benefit 
for his wife and if the wife is relatively young at 
date of his death, the benefits to her under the 
Family Protection Plan could be valued at over 
$70,000.° This tax impact of death taxes on 
Protection Plan benefits is considered inequi- 
table. At the time of writing, the Treasury 
Department has agreed with DOD that the best 
solution to correct the status of Protection Plan 
benefits is legislation. A detailed study is in 
process and Treasury Department action is ex- 
pected in the near future. Department of De- 
fense legislative proposal 88-50, Retired Serv- 
iceman’s Family Protection Plan, Amend to 
Provide Tax Exemption, presently pending 
before the Bureau of the Budget, will be 
amended and forwarded to Congress. 

Other miscellaneous type items that may be 
included in a decedent’s gross estate, even 
though in some instances they might not be 
items subject to probate procedures or subject 
to provisions of a will, are the following: gifts 
or certain property transferred during his life- 
time without adequate consideration, property 
over which the decedent had a general power of 
appointment," annuities, dower or curtesy of a 
surviving spouse or a statutory estate in lieu 
thereof, debts due the decedent, interests in busi- 
ness, insurance on the life of another, accumu- 
lated dividends, post mortem dividends and re- 
turned premiums on insurance, claims, rights, 
royalties, leaseholds, reversionary interests, 
household and personal effects, etc.'? 

Benefits paid to survivors after death of a 
serviceman which are not part of his estate, for 
federal estate tax purposes, include pensions or 
compensation paid to survivors by the Veterans 
Administration ;?* Armed Forces gratuity pay, 
which was held not to constitute property of the 
decedent for federal estate tax purposes; ™ 
amounts payable under the Social Security Act 
to the widow, children, or parents of a “fully 
insured” or “currently insured” decedent, and 


10. For a detailed discussion of COA or Protection Plan benefits [10 
U.S.C. §§ 1431-1446 (1958)], see JAG JOURNAL of March 1961, 
“The Tax Impact of the Contingency Option Act.” 

11. IRC 1954, section 2035-2038, 26 U.S.C. §§ 2035-2038 (1958). 

12. Instructions for Schedule F, U.S. Estate Tax Return, Form 706. 

13. Section 1001, Veterans’ Benefits Act of 1957, P.L. 85-56, 38 U.S.C. 
§ 3101 (1958). 

14. Rev. Rule. 55-581, CB 1955-2, p. 381. 

15. ET 18, CB 1940-2, p. 285; Rev. Rul. 55-87, CB 1955-1, p. 112. 
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since the above benefits are not part of the estate 
of a deceased serviceman, but a benefit paid by 
the government to his surviving widow, chil- 
dren or dependent parents, such benefits should 
likewise not be part of his estate for purposes 
of state death taxes. The Attorney General 
of Oregon, however, has stated in an opinion of 
20 May 1963 (CCH, Oregon Tax Rep. § 201- 
397), that Oregon may lawfully impose inherit- 
ance taxes on the value of those federal social 
security benefits in excess of the $10,000 exemp- 
tion specified in the Oregon law notwithstand- 
ing that by federal law social security benefits 
are not subject to federal estate taxation. He 
reasons that an inheritance tax is not a tax upon 
the property itself, but on the succession and 
right to take property. The Attorney General 
cites U.S. Trust Co. v. Helvering (1939) 307 
U.S. 57, as authority for his position by reason 
of holding that-federal bonds exempt by statute 
from all taxation are nevertheless subject to a 
federal inheritance tax. 


FILING OF FEDERAL RETURNS 


A federal estate tax return must be filed for 
the estate of every citizen or resident of the 
United States whose gross estate, including all 
types of property described by statute, such as 
that discussed above as being subject to tax, 
exceeded $60,000 in valwe at the date of death.* 
The return must be filed within 15 months after 
the date of the decedent’s death, even though 
there may be no tax due because of deductions 
and exemptions.” 

The property left by a deceased may be sub- 
ject to claims for debts, medical and funeral 
expenses, expenses incurred in administering 
property subject to claims and for mortgages 
and liens. The administrator or executor of the 
estate is liable for paying such claims against 
the estate and these payments are deducted from 
the gross estate, leaving what is called the “ad- 
justed gross estate.” The marital deduction, if 
any, is deducted from the adjusted gross estate 
and the $60,000 basic exemption is then de- 
ducted to arrive at the “taxable estate.” 


MARITAL DEDUCTION 


One of the most important deductions avail- 
able to estate planners for the purpose of 
avoiding federal estate taxes is the marital de- 
duction provided by section 2056 of the Internal 


16. IRC 1954, 26 U.S.C. § 6018 (1958) ; Reg. section 20.6018-1 (1962). 
17. IRC 1954, section 6075, 26 U.S.C. § 6075 (1958). Also, a pre- 
liminary notice must be filed within two months of decedent’s 
death if no executor or administrator qualifies within that period; 





or if one qualifies, within two months of death, the preliminary 
notice must be filed within two months of the qualification. 26 
U.S.C. § 6071 (1958); (Treas. Reg. § 20.6071-1) (1962). 
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Revenue Code of 1954. The maximum marital 
deduction allowable is equal to one-half of the 
adjusted gross estate. To qualify, property 
must pass to the surviving spouse either out- 
right or as a life interest with a general power 
of appointment. As mentioned above, the “ad- 
justed gross estate” is generally the gross estate 
less debts and administration expenses. If full 
advantage is taken of the marital deduction, 
an adjusted gross estate would have to be over 
$120,000 before there would be any federal 
estate tax assessed. 

The technicalities surrounding the “marital 
deduction” could be the subject of several JAG 
JOURNAL articles, but in brief, if the surviving 
spouse, man or woman, has only a life interest 
with no right or power to say who gets the 
corpus or principal upon his or her death, or if 
the surviving spouse’s interest is “terminable” 
or could be terminated by certain occurrences, 
such an interest would not qualify for the mari- 
tal deduction. Interests which qualify for the 
deduction, however, are not limited to property 
received outright under a will. For example, 
life insurance proceeds payable to a surviving 
spouse may qualify; a survivor’s rights in 
jointly owned property or property owned by 
entirety could qualify ; dower and curtesy rights 
or a statutory interest in place of such rights 
could qualify; benefits payable under option 1 
(to wife) or 1 and 4 (added provision 4 to 
terminate withholdings if wife dies first) of 
the Retired Serviceman’s Family Protection 
Plan (formerly COA) would qualify for the 
marital deduction, but option 2 (benefits for 
children) would not; the option 3 benefits (wife 
and children) under the Protection Plan would 
probably qualify for marital deduction benefits 
if there was no eligible child on the date of 
death of the member, since all possible benefits 
would be the widow’s.”® 


MARITAL DEDUCTION ILLUSTRATED 


The value of the marital deduction for fed- 
eral estate tax purposes is best shown by an 
example. The tax brackets for the tax range 
from 3% to 77%, so the relative effect or benefit 
of any deduction increases with the size of the 
taxable estate. To limit the example to a 
realistic estate for a serviceman who has in- 
vested well or has inherited a moderate amount 


18. P-H Fed., Est. and Gift Taxes Vol., § 120,570(50) lists property 
interests qualifying for the marital deduction and cites IRS Letter, 
5-12-49, as follows: 

Marital deduction is allowable for annuity paid to surviving 
spouse under retirement or pension plan where all amounts 
payable under the contract are receivable by the spouse and 
terminate with her death, and no other person may thereafter 
possess or enjoy any part of the property. 
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of property, an estate of about $155,000 will be 
used. Assuming debts, doctor bills, funeral and 
administration expenses are approximately 
$5,000, a gross estate of $155,000 would be re- 
duced to $150,000. This $150,000 is referred 
to as the “adjusted gross estate.” It is this 
amount which determines the maximum marital 
deduction. Everything left to the surviving 


spouse up to the maximum of one-half of the | 


adjusted gross estate, as mentioned above, quali- 
fies for the deduction. This leaves $75,000 from 
which is deducted the basic $60,000 exemption, 
leaving $15,000, which is the “taxable estate.” 
The federal estate tax on $15,000 would be 
$1,050. 

Suppose, on the other hand, that insurance 
was made payable so that all the surviving 
spouse receives is a life interest, that the bene- 
fits payable under the Family Protection Plan 
option 3 do not qualify for the marital deduction, 
and that all other property was left in trust, 
income to wife, remainder to children, so that no 
appreciable amount of property qualifies for the 
marital deduction. The only deduction from 
the $150,000 adjusted gross estate would be the 
$60,000 basic exemption, leaving a taxable estate 
of about $90,000. The tax on that amount 
would be $17,900, or $16,850 more than if full 
advantage had been taken of the marital 
deduction. 

Taking full advantage of the marital deduc- 
tion may not always be the best estate planning 
so far as taxes are concerned. This is illus- 
trated by an example given in Prentice-Hall 
Executives Tax Report of November 13, 1961: 
Assume a husband has an estate of about $120,- 
000 and his wife has a separate adjusted gross 
estate of about $80,000. If the husband dies 
first, taking the maximum marital deduction by 
leaving $60,000 to his wife and the rest to his 
son, and if the wife dies later leaving all to their 
son, the son eventually gets $184,900. If the 
husband and wife each leaves everything di- 
rectly to their son, he gets $188,900. But, if the 
husband takes a marital deduction of only 
$20,000 by leaving that amount to his wife, the 
son eventually gets $190,400. 


STATE DEATH TAXES 


As mentioned earlier, most attention in estate 
planning is directed toward the Federal estate 
tax, but state death taxes should not be ignored. 
In general, it is the state of domicile of the de- 
ceased where a will is probated or an estate is 
administered, where the death tax will be 
assessed ; however, if real property is owned in 
states other than the deceased owner’s domicile 
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_ orif he owns tangible personal property situated 


in other states, such property is normally sub- 
ject to tax in the state where situated rather 
than the state of domicile. In the case of a 
serviceman dying on active duty, section 514 of 
the Soldiers and Sailors Civil Relief Act *® would 
apply to personal property and it is deemed not 
to be located, for tax purposes, in any state other 
than his state of domicile. This adds another 
reason to those given in JAG NOTICE 5840 of 
21 December 1962, for being consistent in treat- 
ing one state as your domicile. If a serviceman 
is inconsistent, it is possible his estate may pay 
death taxes to more than one state on the same 
property. A serviceman should be sure the 
state specified in his will is actually his domicile. 
He could not specify a state in which he has 
never lived, for example, and thereby make it his 
domicile. Also, it is normal procedure for rec- 
ords to be checked to see that a decedent has 
paid applicable state income and property taxes, 
and if not, the widow may find that such back 
taxes have been deducted before the estate is 
distributed to her. Because an individual has 
escaped state income or property taxes while 
alive, does not mean his estate will. 

Exemptions, tax rates and the many other de- 
tails involved vary from state to state and it 
is not possible to discuss them at length in this 
article. The difference in death taxes between 
states can be illustrated by considering an un- 
complicated estate as it would be taxed if situ- 
ated in either California, Virginia or Florida 
(three popular retirement States). For even 
the most simple situation, it would take many 
pages to go into detail for each state, but we can 
mention a few of the more important rules. 
California is a community property state so 
that half of everything the husband acquired 
during marriage (with a number of exceptions) 
is considered to be the wife’s property and that 
half is therefore not subject to tax on husband’s 
death (and vice versa). A recent amend- 
ment to the California law has provided an ad- 
ditional benefit in connection with community 
property. Effective September 15, 1961, none 
of the community property transferred to a 
spouse is subject to the California tax, unless, 
on the death of the husband, the wife is given 
by will either a life estate or a general or special 
power of appointment in conjunction with the 
one-half of the community property subject to 
the testamentary disposition of the husband. 
Virginia and Florida are not community prop- 
erty states, but have other exemptions that Cal- 
ifornia may or may not have. California ex- 
19. 50 U.S.C. App. § 574 (1958). 
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empts $50,000 of insurance payable to named 
beneficiaries whereas Virginia exempts all in- 
surance payable to named beneficiaries. Insur- 
ance payable to the estate, so that it would be 
distributed in accordance with the will, would 
be taxable in all three states. Virginia, Florida 
and California follow the federal rule that 
property owned in joint ownership (assuming 
it is not community property) is presumed to be 
the property of the deceased unless the survivor 
can show he or she actually contributed to or 
owned a portion or all of the property originally 
and then, to that extent, it is not taxed as part 
of the estate of deceased.*® Florida has only a 
“pick-up” estate tax, so that there is a tax paid 
to Florida only if the estate is large enough (at 
a minimum, over $100,000) to qualify for a 
deduction under federal law for death taxes 
paid to a state. The Florida tax should result 
in no additional expense (other than the cost 
of making up the return) to the estate, because 
any tax paid to Florida would result in a credit 
against that owed under the Federal estate 
tax.” 

For purposes of illustration, let’s assume a 
retired serviceman dies leaving property com- 
posed entirely of money, taxable securities and 
real property, all situated for tax purposes in 
one of the three states we are considering, and 
an adjusted gross estate, as defined above, val- 
ued at about $150,000. If everything is left 
to the widow the death taxes would be approxi- 
mately as follows: 


Federal Estate Tax—$1,050 

California Inheritance Tax—$0 to $6,650 depending 
on amount and disposal of community property. 

Virginia Inheritance Tax—$950 

Florida Estate Tax—None 


The above figures would of course change with 
any of a great number of circumstances and, for 
the Virginia and California inheritance taxes, 
with the class of beneficiaries (i.e. children, 
brothers or sisters, etc.).22. Depending on how 
the property is owned and willed, the tax in 


20. Some states, such as Wisconsin, treat jointly owned property as 
being owned in proportion to the number of owners, i.e., 50-50 
if two owners, regardless of who paid for it. If husband dies, 
only half the value would be included in his estate even though 
he paid for all; and if wife dies, half would be taxable in her 
estate even though she had contributed nothing. In other states, 
such as Maryland and Pennsylvania, jointly owned property pass- 
ing to a surviving spouse is entirely exempt from the inheritance 
tax. 

21. Comments are based on state laws as summarized in CCH Tax 
Reporters of the respective States. 

22. Tax rates under the California inheritance tax vary, depending 
on the size of the estate and class of beneficiary, from 2% to 
24%. The rates under the Virginia law vary, depending on the 
size of estate and class of beneficiaries, from 1% to 15%. Rates 
under the Florida law depend on the maximum available credit 
under the Federal estate tax law. 
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California could be less or more than if living 
in Virginia. The example is given merely to 
illustrate that choice of domicile or where an 
individual is living and domiciled at time of 
death can make a difference in death taxes. 

The impact of state death taxes is even more 
obvious in larger estates. The following exam- 
ple uses four states and a variation of a situa- 
tion used in a Prentice-Hall ** example. Assume 
that a successful executive leaves an estate— 
after debts and expenses—of $700,000 to his 
wife, taking full advantage of the marital deduc- 
tion. Four state death taxes on such an estate 
are compared to show how choosing a domicile 
can affect the size of an estate, after taxes. 


Federal tawv 
(After credit Total 
or State death 
Domicile State tan death tar) taves 
een $12,500 $73,300 $85,800 
Connecticut (No marital 
I 43, 550 73,300 116, 850 
New Jersey (No marital 
SII eiccecmemocwns 35, 950 73,300 109, 250 
ee eee 5, 200 73,300 78,500 


The above example also illustrates that if an 
individual’s domiciliary status becomes so 
“fouled-up” that two or three states are able, 
under their laws defining residence or domicile 
for tax purposes, to assess death taxes, the re- 
sults could be catastrophic so far as the estate 
pian is concerned. 


GIFT TAXES 


There are a great number of ways to reduce 
the size of an estate to minimize the impact of 
death taxes, but whether they would accomplish 
the desires of the owner or testator depends on 
all the circumstances. The most obvious way to 
cut down the size of an estate is to make gifts, 
either via trusts or outright. Here again the 
laws of the state of domicile would have to be 
examined to determine whether a state gift tax 
is applicable.*® 

For federal gift tax purposes, no gift tax 
return would have to be filed by any donor unless 
gifts to any one individual totaled over $3,000 
in one year.** Under various state laws it may 
be that a return is required for much smaller 


23. P-H Executive Tax Rpt., Sept. 18, 1961. 

24. See JAG JOURNAL of Feb. 1957, “Residence and Domicile of 
Servicemen,” in which mention is made of the case of Texas v. 
Florida, 306 U.S. 398, where Texas, New York, Florida, and 
Massachusetts all claimed a deceased as a domiciliary. If the 
death taxes of all four states and the federal estate tax had 
been paid, the entire 44 million dollar estate would have been 
consumed. 

25. Twelve states have gift taxes: California, Colorado, Louisiana, 
Minnesota, North Carolina, Oklahoma, Oregon, Rhode Island, 
Tennessee, Virginia, Washington, and Wisconsin (1962 Martin- 
dale Hubbell Law Directory, Vol. IV Law Digests). 

26. IRC 1954, section 2503, 26 U.S.C. § 2503 (1958). 
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gifts. Under the federal law, in addition to the | This 1 
$3,000 annual exclusion per donee there is a _— of dea 


$30,000 lifetime exemption for gifts.27 The 
tax, after exclusions and exemptions, is imposed 
on the donor. It is his responsibility to file the 
return if gifts totaling more than $3,000 are 
made to any donee during the year. 

There is a marital deduction for gifts similar 
to that discussed for the Federal estate tax, so 


that if a qualifying gift is to the donor’s spouse, | 


50% isexempt.”* For example, a husband could 
give $66,000 in one year to his wife without be- 
coming liable for a federal gift tax, although a 
return would be required. It works out this 
way—one-half of the $66,000 is exempt by rea- 
son of the marital deduction; of the remaining 
$33,000, $3,000 is excluded under the annual ex- 
clusion and the $30,000 lifetime exemption 
(assuming none of the exemption has been pre- 
viously used) exempts the remainder. 

If a husband makes a gift to-a child or any 
other individual, and if his wife joins in the 
gift, or consents to gift-splitting, her exemption 
and exclusion can be added.”® Therefore, a hus- 
band, joined by his wife, could make a gift 
totaling $66,000 in one year to one child with- 
out becoming liable for a gift tax, although re- 
turns would be required to be filed by both 
spouses. By filing returns in which one spouse 
consents to the gift by the other, they are in 
effect each making gifts of $33,000, each has 
the $3,000 annual exclusion and a $30,000 spe- 
cific exemption. 

The $30,000 exemption may be used only once, 
but the $3,000 exclusion applies each year to 
each donee. If no gifts are made during the 
year, the “exclusion” is lost. Even though hus- 
band and wife have given $66,000 to one child, 
for example, and used up their respective 
“exemption”, they could in future years each 
give $3,000 to any number of individuals and 
take advantage of their annual “exclusions.” If 
they had five children, husband and wife could 
each give $3,000 to each child tax free, or a total 
of $30,000 in one year without becoming liable 
for a federal gift tax. Whether there would 
bea state gift tax applicable would depend on the 
law of the state of domicile of the donor or 
donee, depending on where the gifts were made. 

Gifts made within three years of death are 
presumed to be in contemplation of death for 
federal estate tax purposes. It could be 
longer or shorter under state death tax laws. 
27. IRC 1954, section 2521, 26 U.S.C. § 2521 (1958). 

28. IRC 1954, section 2523, 26 U.S.C. § 2523 (1958). 


29. IRC 1954, section 2513, 26 U.S.C. § 2513 (1958). 
30. IRC 1954, section 2035, 26 U.S.C. § 2035 (1958). 
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of death would be included within the estate of 
the deceased donor for estate tax purposes un- 


| less the estate representative could prove that 
' the gift was not made in contemplation of death. 
' For this reason gift practices of the decedent 





in prior years are important in rebutting any 
presumption of a gift made in contemplation of 
death. Any gift tax paid would be credited 
toward the estate tax computed on the value of 
a gift included within the estate. 

Assuming gifts over the amount of the annual 
exclusion and lifetime exemption are made, the 
gift tax rates basically are 75% of the estate tax 
rates, but are cumulative in nature. If gifts 
over the amount of the exclusion and exemption 
are made so that there are taxable gifts made 
in successive years, the taxable gifts made in 
previous years are added before figuring the 
tax rate on the current year’s gifts. This means 
that a point may be reached where the gift tax 
would be larger than if the same property 
passed to beneficiaries by inheritance and was 
subject to estate taxes. 

To avoid being included within an estate for 
death tax purposes, a gift must be bona fide. 
It cannot be a sham with the donor retaining a 
beneficial interest, a reversionary interest or 
complete control. 


GIFTS TO MINORS 


A relatively recent development in the gift 
field is the Uniform Gifts to Minors Act which 
has been adopted by 47 States and the District 
of Columbia. The other 3 States (Alaska, 
Georgia and New Jersey) have Model Gift Laws, 
so that it is possible in any state to make gifts 
to minors without formal trust or guardianship 
complications. Under the Uniform Act, a gift 
of registered securities may be made by a do- 
nor’s buying stock, for example, and registering 
it in his own name as custodian, under the Uni- 
form Gifts to Minors Act of his domiciliary 
state, for the named minor. The Uniform Act 
prescribes details, which may vary slightly from 
state to state, concerning powers of the cus- 
todian to sell and reinvest, requirements con- 
cerning delivery of property to the donee or 
successor custodians, procedure to follow in case 
of death of donor-custodian or donee, etc. 

Bearer securities may be given by naming a 
third party as custodian, who could be an adult 
member of donee’s family or a guardian of the 
minor in Model Law States or any other adult 
person or a trust company in Uniform Act 
States. The gift of bearer securities is accom- 
plished by their delivery to the designated cus- 
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todian accompanied by a Deed of Gift, the form 
for which is specified by the state law. The 
donor cannot make himself custodian of bearer 
securities. 

Gifts under the Uniform Act are irrevocable. 
A parent cannot register securities in the name 
of his son, with the parent as custodian, and then 
later change his mind and use the stock for his 
own, the parent’s, purposes. The Internal Rev- 
enue Service has ruled that if income from stock 
given in this manner is used in discharge of a 
legal obligation of any person to support a 
minor, such as for the support, education or 
other expenses normally required from a parent 
for his child, such income is taxable to the one 
liable for support.** The Service has also ruled 
that if the donor-custodian dies before the child 
reaches 21, the value of the stock or security 
is included in the estate of the donor for estate 
tax purposes.* ° 

Income received from securities or invest- 
ments given under the Uniform Act is taxable 
to the minor-owner currently, not to the donor 
or custodian, unless the income is used to relieve 
a legal obligation of the parent. The income 
need not be distributed but may be accumulated 
for delivery to the donee when he or she reaches 
21. Assuming the income and/or principal are 
used for college in later years, if the child’s 
income or principal used for his education are 
in a greater amount than that contributed by 
the parent, it could be that the child will no 
longer qualify as a dependent because of the 
50% support test.** 


CONCLUSION 


There are almost unlimited possibilities and 
arrangements that may be followed to take ad- 
vantage of exemptions or to reduce the size of 
estates through inter vivos trusts and gifts so 
as to avoid death taxes, but these should not be 
attempted without expert advice, preferably 
from lawyers specializing in estate planning. 
There is always the danger that attempts to 
avoid taxes may result in defeating the overall 

(Continued on page 218) 





31. Rev. Rul. 56-484 and Rev. Rul. 59-357. 

32. Rev. Rul. 57-366 and Rev. Rul. 59-357. 

33. “. .. in the area of higher education, it is safe to say that the 
parent’s obligation to provide support for education would end, 
in every state, prior to the college level... . 

The amount of trust income used in paying the tuitional cost 
of a college education for the child would not be taxable to the 
parent because the payments do not discharge any legal obliga- 
tion imposed apon the parents by local law. However, the parent 
would be chargeable with the portion of trust income used in 
paying the child’s room and board at college, since these pay- 
ments would be in discharge of his legal obligation to provide 
support.” (Commerce Clearing House, Inc. Standard Federal Tax 
Reports, Vol. XLIX, No. 24, 16 May 1962, Part I, p. 12). 
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NAVY PATENT MATTERS 


CAPT. JACK C. DAVIS, USN* 


That reminds me to remark, in passing, that the 
very first official thing I did, in my administration— 
and it was on the very first day of it, too—was to 
start a Patent Office, for I knew that a country with- 
out a Patent Office and good patent laws was just a 
crab, and couldn’t travel any way but sideways or 
backways.... The first thing you want in a new 
country is a Patent Office; then work up your school 
system; and after that, out with your paper. MARK 
TWAIN, A Connecticut Yankee at King Arthur’s 
Court 


A PATENT, LIKE a doctor’s prescription, 
is a mysterious entity to most people, including 
many competent lawyers and engineers. This 
aura of mystery may result from the complex- 
ity of the involved technology including the 
requisite descriptive vocabulary, the rigid legal- 
istic language in which patents are normally 
phrased or varying ideas as to what constitutes 
an invention (a technical word meaning an idea 
for a better way to do something). An attorney 
may understand the legalistic language but not 
the technology, an engineer the technology but 
not the legalistic language and either one or both 
may not fully comprehend the technical require- 
ments for an invention. 


ORIGIN 


The word patent is derived from “litarae 
patentes” meaning “open letters” (public dis- 
closures). Its use is not confined to matters of 
technology but may concern the grant of a com- 
mission, office, charter, title of nobility, title 
to public land, trade monopoly or the right to 
engage in an exploratory voyage. Patents were 
originally issued by monarchs in England as a 
matter of royal whim to settle indebtedness of 
the Crown or to compensate those who gained 
its favor but use of a patent system, as a means 
to encourage commerce and industry, did not 
begin until the 14th Century when letters of 
protection were granted by the English Crown 
to encourage foreign craftsmen to migrate to 
England from the European continent. Queen 





*Captain Jack C. Davis, USN, is currently assigned to the Office of 
Naval Research as Assistant Chief of Naval Research for Patents. 
He holds the B.S. (Engineering) and LL.B. degrees from George 
Washington University. Captain Davis is admitted to practice 
before the U.S. Supreme Court, the U.S. Court of Claims, the U.S. 
Court of Military Appeals, the Court of Customs and Patent Appeals 
and the U.S. Patent Office. 
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Elizabeth and her successors, as well as con- 


current. European authorities, granted exclusive | 
manufacturing and sales privileges to citizens | 
who had invented new processes or tools to| 


stimulate indigenous technology. 

Lord Coke, Chief Justice of England, estab- 
lished the first of two important principles re- 
lating to patents in 1602 when he held that the 
patenting of an invention, though it gave ex- 
clusive rights to individuals, could not in any 
way infringe upon man’s liberty, for it took 
nothing away from society; instead, it brought 
into use something that had not existed before. 
The second resulted from abuse, by some court 
favorites and creditors, of royal grants of mo- 
nopoly control over age-old products. Fortunes 
were thereby amassed through excessive 
charges for use of such materials as salt, starch, 
paper and the like. The Crown, in recognition 
of protests from a righteously indignant pub- 
lic, decreed that monopoly rights could be 
awarded only to those who created or introduced 
something unique. These two principles remain 
bulwarks of most present patent systems. 

The Statute of Monopolies (similar in the 
patent area to the Magna Carta in the indi- 
vidual rights area) which was enacted in Eng- 
land in 1623, limited patent grants to a max- 
imum of 14 years for making or working new 
manufactures, inaugurated the concept of 
granting patents to the bona fide and initial 
inventor only, and established the principle that 
not all important discoveries can be patented. 


DEVELOPMENT 


Patent law in the United States, as it relates 
to commerce and industry, began with state 
grants prior to the Revolutionary War. Mas- 
sachusetts, the first of such states, granted a 
patent to Samuel Winslow for a new method of 
making salt in 1641. 

The United States Constitution, Article I, 
Section 8, states in part: “The Congress shall 
have the power ... to promote the progress 
of Science and Useful Arts by securing for lim- 
ited times to Authors and Inventors the ex- 
clusive Right to their respective Writings and 
Discoveries.” President Washington signed the 
First Patent Act in 1790 and under its provi- 
sions the power to grant patents was vested in 
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a three-member commission called the “Com- 
missioners for the Promotion of Useful Arts.” 

The present U.S. Patent Office, which issues 
all U.S. patents, was established as an inde- 
pendent bureau under the direction of a Com- 
missioner by a general revision of patent laws 
enacted by Congress on 4 July 1836.1 It became 
a bureau of the Department of Commerce by 
Executive Order on 1 April 1925 in accordance 
with authority contained in the Act of 14 Feb- 
ruary 1903.2, The Patent Office continued as a 
bureau (primary unit under Secretary of Com- 
merce) when the patent laws were codified by 
the Act of July 19, 1952, effective 1 January 
1953.8 

The Patent Office currently employs about 
2,500 persons including an elite corps of 1,000 
examiners (graduate engineers) whose salaries 
range from $6,000 in the beginning to $17,000 
per year upon completion of 15-20 years’ serv- 
ice. They frequently earn law degrees during 
their service as examiners and shortly there- 
after many readily succumb to very profitable 
opportunities in private enterprise. There are 
about nine million patents (3 million U.S. of 
which 650,000 are active—and at least 6 mil- 
lion foreign from 20 associated nations) filed 
in the Washington Office in four main groups: 
chemical, electrical, mechanical, and general en- 
gineering and industrial arts. These are further 
broken down into over 300 classifications and 
approximately 58,000 subclassifications. Pro- 
vision is also made for applications or patents 
containing classified information and for emer- 
gency stowage of microfilm reproductions. 


DEFINITION 


Patents together with trademarks ‘ and copy- 
rights*® are generally included within the ge- 
neric term “Intellectual Property.” 

A patent application consists of an application 
fee,° a petition, specifications describing the in- 
vention, an oath, a drawing (in most cases) and 
the matter claimed as invention. It should be 
here noted that there is legislation pending 
which provides for maintenance fees and an in- 
crease in the amount of current fees. 

A patent, for purposes of this article, is a 
grant issued by the United States Government 


1, 5 Stat. 117 (1836). 

2. 32 Stat. 830 (1903). 

3. Act of July 19, 1952, 66 Stat. 792, 35 U.S.C.A. §§ 1-293. 

4. Trademarks are issued by the Patent Office for an indefinite 
period. 

5. Copyrights are issued by the Register of Copyrights in the Library 
of Congress for a term of 28 years subject to renewal for the 





same term. 
. A $30 fee is exacted for the first 20 claims plus $1 for each claim 
over 20. A final fee of $30 is exacted before the patent is issued. 


i.) 


giving an inventor (irrespective of age, sex or 


' nationality) the right to exclude all others for a 


period of 17 years (314, 7 or 14 years in the case 
of design patents) from making, using or selling 
his invention within the United States, its terri- 
tories or possessions. It may be granted on any 
new and useful process, machine, manufacture 
or composition of matter or any new and useful 
improvement thereof, or on any distinct and new 
variety of plant, other than a tuber propagated 
plant, which is asexually reproduced, or on any 
new, original and ornamental design for an 
article of manufacture. It may not be granted 
on printed matter, a method of doing business, 
an improvement which is only the result of 
mechanical skill, an inoperable machine nor a 
tere idea or suggestion. It may not be granted 
if it has been described in a printed publication 
anywhere in the world more than a year before 
the present application is filed. 


GENERAL PROCEDURE AND USE 


The Patent Office files should be carefully 
searched to determine probable novelty of an 
invention prior to filing a patent application. 
Anyone may have access to these files during 
official hours but only the specific inventor or at- 
torneys or agents, who have qualified by duty as 
an examiner in the Patent Office for a prescribed 
period or by examination and are accordingly 
registered to practice before this office, may 
prosecute applications for patents. Patent Of- 
fice examiners will search this file on behalf of 
the Government after an application is filed, but 
are not available to the general public for this 
purpose or on a “consultant” basis except in re- 
sponse to specific queries. Questions pertaining 
to scope or validity of a patent after issue come 
within the jurisdiction of United States courts, 
not the Patent Office. Inventions should be well 
documented with ample authentication during 
their embryonic stages to insure subsequent 
establishment of priority if questioned. 

There are widely varying estimates as to the 
number of patents that are actually used prior 
to expiration. Suffice to say, major industries 
resulted from Bell’s telephone patent in 1876, 
Edison’s electric lamp in 1880, Mergenthaler’s 
linotype in 1800 and Wright’s flying machine in 
1903. Several famous people little known for 
their inventive genius have been issued patents. 
Abraham Lincoln patented a device to lift ves- 
sels over shoals with air inflated bellows in 1849. 
John Jacob Astor invented a road sweeper; 
Lillian Russell an improved trunk; Max Carey, 
safety pads; Gertrude Ederle, swimming gog- 
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gles; and Oscar Hammerstein, a cigar making 
machine. 


FUNCTION OF GOVERNMENTAL PATENT 
ORGANIZATION 


The primary function of any Government 
patent organization (excluding the Patent Of- 
fice) is to insure that a bare minimum of 
appropriated moneys—usually for procure- 
ment—are expended for settlement of patent 
matters. The Government enjoys no preferred 
position insofar as liability for patent infringe- 
ment (unauthorized use of private patents) is 
concerned,’ hence acquisition and preservation 
of the Government’s rights in inventions of em- 
ployees of the Government and of Government 
contractors, as well as avoidance of unlicensed 
governmental use of the patents of others, is 
essential. 

An extremely difficult but nevertheless equally 
important responsibility of any Government 
patent organization is to advise and persuade 
research personnel to make use of the extremely 
valuable and extensive library of technical infor- 
mation readily available in the Patent Office 
files of issued patents. The weekly issues of 
the U.S. Patent Office Official Gazette, which 
contain brief information of newly issued 
patents, and the Department of Commerce 
Patent Abstract Series, containing information 
relative to new patents obtained by the U.S. 
Government, are also excellent sources of in- 
formation. Experience of the Navy Patent 
Organization with the anticipation of Navy- 
sponsored inventions by prior art points to a 
duplication of research and development effort. 


NAVY PATENT ORGANIZATION—HISTORY 


The Office of the Judge Advocate General of 
the Navy had direct cognizance of all patent 
matters for the entire Naval Establishment 
prior to World War II, including patent solicit- 
ing and administrative adjudication of claims 
for patent infringement, although a few small 
departmental and field patent offices were estab- 
lished and manned as somewhat autonomous 
organizational units under the management, 
fiscal and administrative control of several of 
the material bureaus. The patent personnel 
of these departmental offices prepared some 
patent applications (which were filed through 
the Office of the Judge Advocate General), as- 
sisted personnel of the Office of the Judge Ad- 
vocate General in the investigation of infringe- 
ment claims and advised bureau contracting 
officers on procurement patent matters (pri- 
7. 36 Stat. 851 (1910). 
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marily contractual patent clauses). The field © provis 
offices (such as Naval Ordnance Laboratory and nate ¢ 


Naval Research Laboratory) confined their ef- 
forts to obtaining invention disclosures, search- 
ing prior art and preparation of applications. 

The accelerated procurement program occa- 
sioned by the United States’ entry into World 
War II resulted in the establishment of the Pro- 
curement Legal Division of the Office of the 
Under Secretary of the Navy. All matters re- 
lating to procurement such as preparation of 
contract patent clauses, investigation of patent 
infringement claims, and formulation of patent 
license agreements were accordingly trans- 
ferred from the Office of the Judge Advocate 
General to this Division in 1942. Technical 
control of Navy patent matters was thus split 
between the Office of the Judge Advocate Gen- 
eral and the Procurement Legal Division. 

The Secretary of the Navy in 1944, recogniz- 
ing the increasing magnitude and importance 
of patent matters in the Naval Establishment 
as well as the disadvantages of divided responsi- 
bility therefor, requested Mr. R. J. Dearborn, 
a prominent patent attorney, to undertake a 
management survey of Navy patent operations 
for the purpose of determining, inter alia, an 
optimum Navy Patent Organization. The re- 
port of this survey, dated 10 March 1944, in- 
cluded a recommendation that one organization 
under a Coordinator of Research should handle 
all patent matters in order to provide for unified 
supervision, administration and control and co- 
ordination thereof with naval research activ- 
ities. The approval of this recommendation on 
26 September 1944 by the Secretary of the Navy, 
as well as by those then charged with responsi- 
bility for naval research, development, legal and 
patent services resulted in the establishment on 
19 October 1944 of a single Office of Patents 
and Inventions * in the Office of the Secretary of 
the Navy. 

The Navy, in order to provide statutory au- 
thority for this office, as well as for budget and 
other purposes requested, and legislation was 
enacted, in the fall of 1946° establishing and 
authorizing funding for an Office of Naval Re- 
search in the Office of the Secretary of the Navy 
with prescribed research functions and “super- 
vision, administration and control of activities 
within or on behalf of the Department of the 
Navy relating to patents .. .” A SecNav In- 
struction *° implementing this Law include a 





8. The name of this office was changed to Office of Research and 
Inventions on 19 May 1945. 

9. 60 Stat. 779, 780; 70A Stat. 290, 291, 10 USCA §$§ 5150-5152. 

10. Currently SECNAV INST. 5430.20A of 1 March 1960. 
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_ provision for establishment of such subordi- 
/ nate offices within the Navy as necessary to 
effectuate the provisions of that Law. The 


small patent offices of the material bureaus es- 
tablished prior to World War II, as well as sev- 
eral new ones, were by mutual agreement 
between the Chief of Naval Research and the 
chiefs of such bureaus, kept physically within 
these bureaus to facilitate their operations and 
to maintain essential close rapport with research 
personnel. The Office of Naval Research as- 
sumed full management, fiscal, technical and 
ceiling control of personnel assigned thereto, but 
the bureaus provide them space, services and 
equipment. The Office of Naval Research exer- 
cises its control through the bureau and field 
patent counsel who are on the staffs of the chief 
of the bureau and the field commanding officer, 
thereby insuring transmittal of directions 
through the normal military chain of command. 


NAVY PATENT ORGANIZATION—STRUCTURE 


The current Navy Patent Organization, which 
was established upon the basic concept of locat- 
ing qualified patent personnel ** where patent 
matters originate, has remained substantially 
unchanged since 1952. There are twenty 
branch offices located generally at major U.S. 
naval research activities throughout the United 
States, whose supervisors are accountable to one 
of three Division Directors * in Washington, 
D.C., and a regional office in London, England, 
whose program director is answerable—as are 
the aforementioned Division Directors and an 
administrative staff—to the Deputy Patent 
Counsel for the Navy in the Office of Naval Re- 
search. The Deputy Patent Counsel, who di- 
rects daily operations, and whose duties embrace 
the broad areas of program planning as well as 
management and program execution, is respon- 
sible, as is a small professional staff that is 
available for legal research in such areas as 
legislation, patent prosecution, patent litigation, 
procurement, use of proprietary items, domestic 
and international agreements, royalties and the 
like, to the Patent Counsel for the Navy in the 
Office of Naval Research. The Patent Counsel 
for the Navy reports to the Assistant Chief of 
Naval Research for Patents, a Navy Captain 
detailed from the Office of the Judge Advocate 
General to the Office of Naval Research,?* and 
11, These personnel must be educated and experienced in engineering 

and legal matters as well as qualified to prosecute patent matters 

before the Patent Office. 
12. Bureau of Naval Weapons, Bureau of Ships or General Patent 

Services—servicing, as a practical matter, all remaining Bureaus 


and Offices of the Naval Establishment. 
13. This is the only military billet in the Navy Patent Organization. 





217 


together they devote their efforts primarily to 
broad patent policy formulation and coordina- 
tion of Navy patent policy on an interdepart- 
mental and international basis. The Assistant 
Chief of Naval Research for Patents heads the 
Navy Patent Organization and is responsible 
to the Chief of Naval Research for operation of 
the entire Navy patent program. 


NAVY PATENT ORGANIZATION—OPERATIONS 


The professional work of the operating Divi- 
sions is divided generally into three areas, 
namely, procurement counseling, administrative 
adjudication of infringement claims against the 
Government and coordination of field operations 
(primarily soliciting). The major effort of the 
field branches is directed toward obtaining dis- 
closures of probable inventions developed under 
Navy sponsorship (contractor and “inhouse’’) 
and protection—under United States patent 
statutes—of those which have technological 
significance or which may be involved in Navy 
procurement. 

The Navy Patent Organization each year proc- 
esses in excess of 1,800 invention disclosures, 
prepares about 700 patent applications, secures 
the issuance of approximately 600 patents, in- 
vestigates approximately 35 infringement 
claims and assists in defending the Government 
in approximately 40 suits in the Court of 
Claims.** 

It is not possible to place a dollar value on 
Navy Patent Organization defensive operations 
any more than on the neighborhood fire station; 
however, an indication of the amounts involved 
in such operations is apparent from the follow- 
ing examples: 

(1) Five claimants recovered $2,439,388 in 
the Court of Claims against the Department of 
Defense in 1960 (the largest settlement of a 
claim against the Navy by the Court of Claims 
being that of English Electric Magnetrons in 
the amount of $1,750,000). 

(2) A claim for $11,500,000 against the 
United States in September 1957 by the Inter- 
national Telephone and Telegraph Company for 
infringement of some of its 3,000 patents and 
patent applications relating to radar (Plan 
Position Indicator, Moving Target Indicator), 
TACAN and some inventions in LORAN (prior 
to 1961), was administratively settled in mid- 
1962 for $1,000,000 and a negotiated royalty 
rate for future use was considerably less than 
other licensees of the International Telephone 
and Telegraph Company. 


14. There are presently pending 63 infri 
in the Court of Claims. 








t claims and 73 suits 
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(3) A Navy lieutenant built and tested a 
shielded ignition system for internal combustion 
engines to prevent radio interference sometime 
in 1925 without filing a patent application. A 
Professor Crook, who filed an application on a 
similar system in 1926 that resulted in issuance 
of a patent in 1927 (which expired in 1944), 
offered to license the Government’s use thereof 
in the early stages of World War II, because 
many military planes were equipped with such 
systems, but the offer was refused on the 
grounds that the Services were using a grounded 
or different system. Professor Crook was ini- 
tially successful in 1943 in an infringement suit 
against the Government in the Court of Claims 
in the amount of $5,000,000, since no docu- 
mentary evidence was presented to support the 
lieutenant’s testimony contesting the validity of 
the professor’s patent. Evidence was finally 
obtained from a 1921 technical publication of 
Marconi’s Wireless and Telegraph Company in 
England, through a costly worldwide search, 


whereby the Court, upon presentation of this © 
evidence on appeal, found the professor’s patent — 
invalid. The expenditure of a relatively small — 
amount of money and effort in 1925 to file a pat- © 
ent application would have avoided a Govern- 
ment expenditure of an estimated $50,000 for! 
trial costs, and considerably more if the search _ 
for documentary evidence had been unsuc-| 
cessful. 

(4) A patent application was prepared by 
the Government in the early stages of World 
War II on the complex invention of five Navy 
engineers of an automatic mechanism for the 
six-inch 47-caliber dual-purpose gun, which was 
extensively used by U.S. troops in World War II. 
An interference was declared between this ap- 
plication and one filed by a British inventor, re- 
sulting in limitation of the latter claims to the 
electrical system disclosed. It is conservatively 
estimated that, because of the extensive procure- 
ment, $1,500,000 in royalty payments was thus 
averted. 





DEATH TAXES (Continued from page 218) 
desires of a testator and that a saving on taxes 
may be less important than other considera- 
tions. This is especially true in relatively small 
estates. The overall expense resulting from 
trusts and attorneys’ fees in the probate or ad- 
ministration of estates complicated by tax gim- 
micks may be more than if a simple will had 
been used without attempting avoidance. Also, 
there are many instances of elaborate tax sav- 
ing schemes that were expensive to set-up and 
deprived the owner or donor of some or all of 
the income and control and then ended up being 
taxed anyway because of a change in the law 
closing a “loophole’’, a change in a Revenue rul- 
ing or a court decision. 

The examples outlined in this article illustrate 
why expert advice should be obtained before em- 
barking on an estate planning program. There 
are many sad cases where death, gift and in- 
come taxes have been avoided, but the donor, 
his: dependents or donees ended up with less 
money for their needs than if the tax considera- 
tions had been ignored. To cite one last un- 
fortunate example, suppose a serviceman is 
living on his service pay or is without outside 
income; that he has not accumulated an estate 
of any size; that he has a large mortgage or 
deed of trust on the house he is buying and on 
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which he is paying 6% or more interest; and 
that he gets ahead so that he has $3,000 in his 
savings account or other investments. He hears 
about the avoidance of income taxes by making 
gifts to children, so to avoid about $30 in annual 
taxes on the interest income, he makes a gift of 
the $3,000 by buying savings and loan stock reg- 
istered in his name as custodian for his child. 
Perhaps the stock pays 414%, or less than the 
6% the donor is paying out on his loan secured 
by the house mortgage. The savings and loan 
corporation turns out to be unsound and goes 
into the hands of receivers ending up with an 
almost total loss of the $3,000. The loss is the 
child’s, not the father’s. The child has no other 
income so the loss can not be deducted for any 
income tax benefits, and the mortgage on the 
father’s property is $3,000 more than if the 
money had been used to cut that down. 

The moral, if any, is that gifts to your children 
for their future are wonderful, but taxwise or 
overall, there is little advantage to them until 
you are out of debt yourself; and if you make a 
gift that is bona fide or sufficient to exempt you 
from tax on the income and to take it out of your 
estate for death tax purposes, it is gone. You 
can not take it back or use it for your benefit 
later on. 
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RECENT DECISION OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


RETIRED PAY; UNIFORMED SERVICES PAY ACT OF 1963; Computa- 
tion of Retired Pay for Members retired 1 April 1963 


@ The Comptroller General in decision B-152631 of 29 
October 1968 considered the question whether the retired 
pay to which certain members were entitled on 30 Sep- 
tember 1963 may be recomputed effective 1 October 1963 
under the new rates of monthly basic pay prescribed by 
section 2 of the’ Uniformed Services Pay Act of 1963, 
approved 2 October 1963, Public Law 88-132, 76 Stat. 
456. All of the examples considered involved the cases 
of members retired as of 1 April 1963, under various 
provisions of law and under varying circumstances. 

In the first example a member was transferred to the 
Temporary Disability Retired List, effective 1 April 1963 
under 10 USC 1202. His transfer had been approved by 
direction of the Secretary of the Navy on 19 March 1968. 
It was held that such member was not entitled to re- 
compute his retired pay under the higher rates provided 
in the new pay bill. 

In the second case a chief warrant officer completed 
24 years of active service for retirement purposes on 
22 March 1968. On 16 January 1963 he requested that 
he be retired on 1 April 19638. He was transferred to 
the retired list effective 1 April 1963 under 10 USC 1293 
and was advanced on the retired list on the same date to 
pay grade 0-2 under 10 USC 6151. His transfer to the 
retired list had been approved on 8 March 1963. It was 
held that he is entitled to have his retired pay recom- 
puted under the higher rates of the 1963 pay law. 

A commissioned officer completed the requisite 20 years 
of active service for retirement purposes on 18 January 
1963. On 31 January 1963 he requested transfer to the 
retired list on 1 April 1963 and was transferred to the 
list on that date under 10 USC 6323. His transfer was 
approved on 6 March 1963. The conclusion was reached 
that he was entitled to have his retired pay computed 
on the basis of the new rates. 

The final two examples involved Reserve members 
who qualified for retired pay under chapter 67 of Title 
10, U.S. Code after having completed at least 20 years 
of satisfactory service (active and inactive) and hav- 
ing attained age 60. One Reserve member completed 
20 years of satisfactory service on 22 March 1963. His 
date of birth was 21 October 1902. On 29 April and 21 
May 1963 he applied for retired pay effective 1 April 
1963, under 10 USC 1331. His application was approved 
on 31 May 1963, effective as of 1 April 1963, and he 
was placed on the retired list effective 1 April 1963, 
by orders issued 5 June 1963. The second Reserve mem- 
ber completed 20 years of satisfactory service on 5 
March 1968. His date of birth was 24 August 1901. 
On 16 and 23 October 1962 he applied for retired pay 
effective 1 April 1963, under 10 USC 1331. His appli- 
cation was approved 19 December 1962, effective 1 April 
1963, and he was placed on the retired list as of 1 April 
1963, by orders issued on 1 April 1963. 
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In the cases of both of these Reserve members it was 
held that there is no entitlement to have retired pay 
computed under the 1963 rates. 

Section 5(a) of the 1963 Pay Act, effective 1 October 
1963, provides generally that members who become en- 
titled to retired pay after 31 March 1963 but before 1 
October 1963 are entitled to have their retired pay 
recomputed under the rates of the new law but that 
members who become entitled to retired pay on 1 April 
1963, by virtue of 5 USC 47a (Uniform Retirement Date 
Act) shall be considered to have become entitled to 
retired pay before 1 April 19638. The rationale of the 
Comptroller’s decision appears to be that members who 
met the eligibility requirements for retirement prior 
to 1 March 1963 and were in fact retired as of 1 April 
1963 qualified under the general provision to have their 
retired pay recomputed while those who did not become 
eligible to retire until some date in March, 1963, are 
deemed to have a retirement date as of 1 April 1963 fixed 
by the Uniform Retirement Date Act and thus to have 
been retired prior to 1 April 1963 and therefore not to 
be eligible for recomputation. (Comp. Gen. Decision 
B-1526381 of 29 October 1963) 





BOARD FOR CORRECTION OF NAVAL RECORDS; Pecuniary Results 
from Board's Action; Dual Employment Act 


@ A recent decision by the Comptroller General em- 
phasizes not only the scope of possible corrective action 
by the Board for Correction of Naval Records but also 
the far-reaching and unanticipated results which may 
flow from the Board’s action. 

An officer of the Regular Navy was honorably dis- 
charged on 30 June 1958, pursuant to 10 USC 6384, 
after having completed more than 17 years of service, 
and was thereupon paid severance pay in the amount of 
$17,280. During the period from 1 July 1958 through 
29 March 1963 he was employed by various agencies of 
the Federal Government for which he received $44,- 
312.48 as salary. 

On 28 March 1963 the Board for Correction of Naval 
Records, proceeding under chapter 79 of Title 10, U.S. 
Code (10 USC 1551 et seq), corrected the officer’s record 
to show that he was not discharged with severance pay 
on 30 June 1958; that he continued on active duty until 
30 June 1960; and that he was retired as of 1 July 1960 
in accordance with the mandatory provisions of Public 
Law 87-155 (73 Stat. 333), without benefit of the lump- 
sum indemnity payment. 

The officer’s pay accounts accordingly became subject 
to adjustment to reflect the Correction Board’s action. 
Pursuant to the corrected records, he was credited with 
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active duty pay as an officer of the Regular Navy from 
1 July 1958 to 30 June 1960 and with retired pay from 1 
July 1960. Since the records now show that he was not 
discharged on 30 June 1958, his account was debited the 
amount of severance pay previously paid. The Comp- 
troller General further concluded that since the officer 
is now deemed to have been on active duty for the period 
1 July 1958 through 30 June 1960, and in a retired pay 
status thereafter, during which time pay accrued to him 
at a rate in excess of $2,500 per year, his civilian employ- 
ment with the Federal Government for the period 1 July 
1958 through 29 March 1963 was illegal under the Dual 
Employment Act of 1894 (5 USC 62) (an act prohibiting 
the concurrent holding of two offices to which compensa- 
tion is attached if the compensation attached to either 
office equals or exceeds $2,500 per annum). 

As a result it was determined that the officer was not 
entitled to retain any part of the compensation received 
by him from Federal civilian employment during the 
period in question. Two-thirds of his current retired 
pay is being withheld and applied to reduce his in- 
debtedness pursuant to 5 USC 46d. (It might be ob- 
served that as a retired officer of the Regular Navy the 
officer mentioned is now generally prohibited by the 
Dual Employment Act from accepting Federal civilian 
employment and is subject to the Dual Compensation 
Act (5 USC 59a) in any of the few Federal positions 
from which he is not barred by the Dual Employment 
Act.) (Comp. Gen. Decision B—152215 of 9 September 
1963) 





INJURY SUFFERED BY RESERVIST IN CONNECTION WITH INACTIVE 
DUTY TRAINING; “While So Employed” or “Under Military 
Control”’; Meister case 


@ The U.S. Court of Claims in Meister v. United States, 
Ct. Cls. No. 54-62, decided 12 July 1963 considered the 
case of a Naval Reservist who on the night of a sched- 
uled inactive duty training drill fell and suffered injury 
after he had entered the training center compound and 
while proceeding toward the drill hall, but prior to being 
mustered for drill. The Court held, in effect, that the 
member was “employed” on inactive duty training at 
the time of his injury and accordingly was entitled to 
receive disability benefits under the provisions of 10 
USC 6148 (the codification of “Public Law 108”). 

Advice was requested from the Comptroller General 
of the United States as to whether the decision of the 
Court of Claims might be applied in other cases similar 
to the Meister case and also as to the scope of the cover- 
age of 10 USC 6148 in the cases of certain other Re- 
servists injured in connection with the performance 
of inactive duty training. 

The Comptroller General, in decision B-148324 dated 
25 October 1963, expressed disagreement with the con- 
clusion reached in the Meister case, and reiterated his 
view that by 10 USC 6148(a) Congress intended to 
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provide coverage for injuries suffered by inactive duty 
trainees only while actually performing inactive duty 
training. The language of the decision makes it clear 
that the Comptroller intends to limit future applica. 
tion of Meister as strictly as possible, and requires that 
all claims which might come within the purview of that 
decision be forwarded directly to his office for settle 
ment. “In view of the fact that the court refrained 
from formulating a rule for general application in the 
Meister case, it should not be used as a precedent for 
favorable administrative action in any similar case.” 


Included for determination were two Navy 
cases expected to fall under the scope of this 
decision, one involving a Reservist who sprained 
his ankle while playing basketball during a lunch 
hour break in the scheduled weekend drill ses- 
sion, and another who fractured his thumb at 
handball during a lull in duties launching heli- 
copters at a similar weekend training period. 
Addressing himself to these situations, the 
Comptroller ruled that although a Reservist is 
not to be considered to be in an inactive duty 
training status for the entire day on which a 
drill is performed, he is so employed from the 
time he first musters in for that duty until 
dismissal, and is entitled to disability benefits 
for injuries sustained during that period even 
though they result from some independent ac- 
tivity not a part of the training duties. “It 
cannot be said that during a scheduled lunch 
break or a time when no actual duty is being 
performed during a drill the man reverts to his 
normal civilian status so as to be outside the 
protection of 10 USC 6148(a) during those 
times. In neither of the cases described had the 
men been released from military control at the 
time the injuries were sustained.” Thus it may 
be that this new test of “military control” may 
supplant the “while so employed at training” 
test employed earlier. 

The Comptroller observed, however, that 
travel, no matter whether it is accomplished by 
private or Government conveyance, is not a part 
of inactive duty training and is beyond the con- 
templated coverage of 10 USC 6148. Tours of 
inactive duty training are for scheduled periods 
of time, and the Joint Travel Regulations do not 
authorize transportation allowances to such 
training at the headquarters of the reserve com- 
ponent. Therefore, it was held that injuries 
are not compensable under 10 USC 6148 when 
sustained during travel to or from the training 
center, even if the member is a permissive pas- 
senger on Government transportation, or travel- 
ing during the period of time assigned for drill. 
(Comp. Gen. Decision B—148324 of 25 October 
1963.) 
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